asserts that the Inspector cited a violation of section-77.1001, because
the highwall had not been sufficiently scaled or sloped to the required
85 degree angle of repose. Petitioner cites the inspector's testimony
that the wall was vertical and overhanding, and at an angle of from 90
to 95 degrees, and that the wall which fell and crushed the victim was
identical to a column which buldged out from the highwall is shown in
photographic exhibit P-8.

Petitioner also relies on the testimony of mine superintendent
Huddleston that the shovel used for scaling was moved out of the pit
on the previous Thursday or Friday prior to the accident which occurred
on Tuesday, August 5, 1980, as well as the testimony of the inspector
that the wall was probably "working" two or three days before the fall,
and the testimony of the shovel operator Woodall that the wall could
have been working during the time the shovel was removed, to support a
theory that the removal of coal requiring heavy front end loaders and
trucks to pass near and under the wall, as well as vibration from the
victim's drill, during this time caused the deteriorating wall to collapse.

Finally, petitioner cites the testimony of respondent's witnesses
who expressed concern about the conditions of the wall as depicted in
MSHA's photographs, and asserts that respondent's suggestion that the
collapse of the wall was caused by undetectable "hill-seams" should
be rejected as sheer speculation based on no credible evidence or testimony,

Respondent'a arguments

In addition to oral argument made at the hearing, respondent argues
in its brief that the inspector's decision to issue the citations in
this case was dictated by the fact that a fatality occurred.  Conceding
that a dangerous condition existed prior to the accident, respondent
maintains that such a condition was not apparent to the accident victim,
the mine foremen, or any other employees in the area in question.

With regard to the photographs introduced by MSHA during the hearing,
respondent maintains that they contribute nothing constructive to this
case since they can be, and in this case are, deceptive, especially as
to depth, the lay of land, etc., and simply do not give an accurate idea
of the way the area looked, even at the time they were taken.

With regard to Inspector Spurlock's "evaluations" as reported in
his accident investigation report, respondent makes the following comments;

1. Respondent concedes that foreman David Ellison
directed the accident victim to drill a series
of holes in the bottom of the pit near the
highwall.
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